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National Association of Cost Accountants 


EDITORIAL DEPARTMENT NOTE 


Periodically every professional man must pause to consider the points 
of strength and weakness of the profession which he practises. For its a 
steady development a profession must amplify and increase its points of 
strength, and examine the basis of and correct its weaknesses. Account- 
ing, a comparative newcomer the professions, has not built up much 
of a literature relative to its own development. We are glad to offer this 
paper in that field. 

The author, Harold Dudley Greeley, is counsel of the N. A. C. A.; 
and its treasurer from the time of organization until August 31, 1924. He 
was admitted to the New York Bar in 1903 and practiced law at first as a 
member of the staff of a large law firm on Wall Street. In the course of 
his work there he was brought into contact with accountants and their 
work and his interest in accountancy was so aroused that in order to 
learn something of it he entered the employ of one of the big accounting 
firms with which he remained for two years when he returned to the 

ice of the law. Accounting engagements, however, began to come 
in and before 1 he found himself practicing accounting instead of law 
and he became a New York C. P. A. From 1913 to 1916 he was in part- 
nership with J. Lee Nicholson. From 1908 to 1911 he lectured in the 
N. Y. U. School of Commerce on estate accounting and taxation. Later 
he became connected with the Walton School of Commerce, having charge 
of its New York resident school, and he was vice-president of the Walton 
School when he resigned some years ago to resume the practice of the 
law in New York City. He is now, and for the past seven years has 
been, the lecturer on estate accounting and taxation in Columbia Uni- 
versity. He was one of the active organizers of the N. A. C. A. in 
1919. In 1900 he was one of the three founders of Gamma Eta Gamma 
which today is one of the largest legal fraternities in the country. He 
is a member of the Association of the Bar of the City of New York, of 
the New York County Lawyers’ Association, and of various other pro- 


fessional societies. 
This talk was given before a recent meeting of the Pittsburgh 
Chapter, National Association of Cost Accountants. 


PROFESSIONAL CO-OPERATION BETWEEN 
ACCOUNTANTS AND ATTORNEYS 


Dr. A. N. Brubacker, President of the State College of Teachers 
in Albany, N. Y., in a recent article in the Atlantic Monthly, said 
that a profession presupposes a body of scientific and technical 
mowledge, which can be acquired only by extended study and care- . 
ful practice by persons who have the necessary native endowment, 
id that the practitioners of a profession incur definite moral obli- 
tations to one another and to the community. Admitting that, it 
ems a pity that either the professional lawyer or the professional 
scountant should make no effort to understand the other’s work 
ind more of a pity that either should make sport of the other. 

In the Journal of Accountancy for June, 1926 (Vol. XLI—p. 
49), the editor makes a caustic comment on “the complex bedevil- 
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ments of legalism.” The law is not alone in having bedevilments, 
Whenever it becomes necessary for an accountant to explain t 
a lawyer the precise difference between funds and reserves, the 
lawyer immediately complains of the bedevilments of accountancy, 
Did you ever get a doctor to explain what was the matter with you 
and have him talk about metabolism? In theology, the same word 
has to do with the change of the bread and wine in the eucharist; 
in poetry, it signifies a change from one meter to another. Be 
cause we may not understand the meaning of the word, are we to 
complain about the bedevilments of medicine, of theology, and 
of poetry? 

In dealing with law one must not forget that it is a very an- 
cient institution. Its imperfections today are usually due to its 
failure to keep abreast of our rapidly changing economic life. Car. 
lyle said that “all law is but a tamed furrow field, slowly worked 
out and rendered arable from the waste jungle.” Johnson said, 
“The law is the last result of human wisdom acting upon human ex- 
perience for the benefit of the public.” It should be the mirror 
of our everchanging life. As might be expected, a certain amount 
of priestcraft has grown up among the law’s practitioners until the 
average layman jooks upon the legal profession as the bar mysteri- 
ous if not the bar sinister. Prof. Jowett once said, “logic is neither 
a science nor an art, but a dodge.” Unfortunately, that is the at 
titude of many towards the law. 

Today there is a modern tendency to let the layman in on the 
secrets of the profession and its terminology, to provide him with 
utilitarian books on what to do before the lawyer comes; he is told 
enough to give him a generally intelligent understanding of what 
the whole business is about. In 1925 Macmillan published a book 
on “The Theory of Justice” by Rudolf Stammler, professor of law 
in the University of Berlin, translated by Isaac Husik, professor 
of philosophy in the University of Pennsylvania. He thinks that 
law should be governed by philosophy, through which he proceeds 
from law to justice. This follows Socrates who said, “Until either 
philosophers become kings or kings philosophers, states will never 
succeed in remedying their shortcomings.” But that is not the 
theory of our law. We believe that there is a sharp dividing line 
between practical law and the social ideal of justice. The latter 
embraces the origin and underlying principles of law, but our sys 
tem of law covers the actual, positive and concrete applications of 
law to situations or facts with which we come into contact day by 
day. We rely largely upon precedent, and to discover the rule of 
law which ought to apply to a present situation requires keen al- 
alysis and particularly accurate definition; this is about the most 
difficult thing in the world to do. 

Laymen frequently complain that the law is a slave to prec® 
dent. That is less true today than ever before. The common laW 
as a system is eternal and unrepealable, but its unity, continuity. 
and vitality are due not so much to precedents, the force of which 
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changes with the passage of time and the alteration of conditions, 
as to a traditional art of employing legal material, a technique of 
guiding judicial action with reference to experience. The unique 
characteristic of our law, as pointed out by Dean Pound of the 
Harvard Law School, is that we find grounds for each decision in 
the recorded decisions of the past and develop the principles. of our 
decisions out of concrete experience with concrete cases. This is 
what sends the American and the English lawyer persistently and 
consistently to the reports of former cases in his pursuit of the 
gience of jurisprudence. 

But when no precedent can be found, the courts apply the 
general principles of law. In Peabody v. Travelers Ins. Co., 240 
N. Y. 511, 148 N. E. 661, the court said that absence of precedent 
was no bar to recovery if there had been a wrong which the court 
could recognize. When all precedents are opposed to what seems 
just, under changed economic conditions, sometimes the courts will 
overrule their former decisions but sometimes the doctrine of stare 
decises is too strong and the matter is left to the legislature to 
rmedy. The law of unfair competition is an example of plastic 
law changed by the courts; what is now regarded as an actionable 
wrong was unobjectionable twenty-five years ago. An instance 
of leaving it to the legislature is that of the Workmen’s Compensa- 
tion Law in New York. At first it was declared unconstitutional and 
thereupon the legislature submitted to the people and secured 
from them a constitutional amendment under which a later Act 
was approved by the Courts. In all of these matters, judges 
wually act as intelligent men of the world. Judge Wagner, now 
Senator-elect from New York, said in May, 1925, “We, as courts, 
ate not bound to close our eyes to what, as men, we know.” 

With our system of law as it is, how can accountants best co- 
erate professionally with lawyers? Co-operation, it may be said, 
isnot at all confined to accountants in public practice. It is needed 
fully as much from the accountant in private employ, whatever his 
litle or function in financial or cost accounting may be. The profes- 
flonal work of the lawyer may be divided roughly into litigated and 
wn-litigated departments. Let us consider what the accountant 
fm and should do in connection with each field of activity. 

In the first place it is not generally realized that, in litigation, 
fucts play a more important part than law. So much of our law 
las become definite that many cases are settled out of court on the 


Mivice of lawyers. The work of the American Arbitration Asso- . 


tation and of the other bodies throughout the country which are 
Wging arbitration, rests in the last analysis upon the belief that 
tte the facts are known, practical justice becomes fairly easy of 
tiainment, and upon the further belief that elusive facts can be 
wrought to light more surely by the informal procedure in arbitra- 
than by the application of formal rules of evidence. Rules of 
ce were designed and are applied only as an aid to juries. 
cases are not tried before juries, these rules of evidence are 
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ments of legalism.” The law is not alone in having bedevilments, 
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and have him talk about metabolism? In theology, the same word 
has to do with the change of the bread and wine in the eucharist; 
in poetry, it signifies a change from one meter to another. Be 
cause we may not understand the meaning of the word, are we to 
complain about the bedevilments of medicine, of theology, and 
of poetry? 

In dealing with law one must not forget that it is a very an- 
cient institution. Its imperfections today are usually due to its 
failure to keep abreast of our rapidly changing economic life. Car. 
lyle said that “all law is but a tamed furrow field, slowly worked 
out and rendered arable from the waste jungle.” Johnson said, 
“The law is the last result of human wisdom acting upon human ex- 
perience for the benefit of the public.” It should be the mirror 
of our everchanging life. As might be expected, a certain amount 
of priestcraft has grown up among the law’s practitioners until the 
average layman looks upon the legal profession as the bar mystezi- 
ous if not the bar sinister. Prof. Jowett once said, “logic is neither 
a science nor an art, but a dodge.” Unfortunately, that is the at- 
titude of many towards the law. 

Today there is a modern tendency to let the layman in on the 
secrets of the profession and its terminology, to provide him with 
utilitarian books on what to do before the lawyer comes; he is told 
enough to give him a generally intelligent understanding of what 
the whole business is about. In 1925 Macmillan published a book 
on “The Theory of Justice” by Rudolf Stammler, professor of law 
in the University of Berlin, translated by Isaac Husik, professor 
of philosophy in the University of Pennsylvania. He thinks that 
law should be governed by philosophy, through which he proceeds 
from law to justice. This follows Socrates who said, “Until either 
philosophers become kings or kings philosophers, states will never 
succeed in remedying their shortcomings.” But that is not the 
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thanges with the passage of time and the alteration of conditions, 
as to a traditional art of employing legal material, a technique of 
guiding judicial action with reference to experience. The unique 
characteristic of our law, as pointed out by Dean Pound of the 
Harvard Law School, is that we find grounds for each decision in 
the recorded decisions of the past and develop the principles .of our 
decisions out of concrete experience with concrete cases. This is 
what sends the American and the English lawyer persistently and 
consistently to the reports of former cases in his pursuit of the 
gience of jurisprudence. 

But when no precedent can be found, the courts apply the 

eral principles of law. In Peabody v. Travelers Ins. Co., 240 
N. Y. 511, 148 N. E. 661, the court said that absence of precedent 
was no bar to recovery if there had been a wrong which the court 
could recognize. When all precedents are opposed to what seems 
just, under changed economic conditions, sometimes the courts will 
verrule their former decisions but sometimes the doctrine of stare 
decises is too strong and the matter is left to the legislature to 
remedy. The law of unfair competition is an example of plastic 
law changed by the courts; what is now regarded as an actionable 
wrong was unobjectionable twenty-five years ago. An instance 
if leaving it to the legislature is that of the Workmen’s Compensa- 
tin Law in New York. At first it was declared unconstitutional and 
thereupon the legislature submitted to the people and secured 
from them a constitutional amendment under which a later Act 
was approved by the Courts. In all of these matters, judges 
wually act as intelligent men of the world. Judge Wagner, now 
Senator-elect from New York, said in May, 1925, “We, as courts, 
ate not bound to close our eyes to what, as men, we know.” 

With our system of law as it is, how can accountants best co- 
erate professionally with lawyers? Co-operation, it may be said, 
isnot at all confined to accountants in public practice. It is needed 
filly as much from the accountant in private employ, whatever his 
ile or function in financial or cost accounting may be. The profes- 
sional work of the lawyer may be divided roughly into litigated and 
Wn-litigated departments. Let us consider what the accountant 
am and should do in connection with each field of activity. 
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las become definite that many cases are settled out of court on the 
tivice of lawyers. The work of the American Arbitration Asso- . 
tation and of the other bodies throughout the country which are 
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very loosely enforced, and thus much time is saved. In New York 
the Supreme Court, which is a court of original jurisdiction, hag 
non-jury Part to which judges endeavor to send cases by trying to 
induce the parties to waive a jury trial. A very large part of the 
time involved in litigation is spent in fighting to get favorable facts 
into evidence and to keep unfavorable facts out of evidence. These 
minor tactics of trial lawyers consume so much time that our cal- 
endars in New York have become intolerably congested and the 
best thought of the leaders of the Bar is being given to finding a 
remedy. In our Supreme Court, a case must wait for trial for from 
two to three years. A special call of the calendar of that court has 
just been completed, on which the attorneys in every one of the 
thousands of cases awaiting trial were required to appear in court 
and were asked to explain why it was not possible to settle their 
cases without trial. In New York and Bronx counties, 37,048 cases 
were called and 7,632 were settled without trial; in 2,226 others the 
defendant’s lawyer failed to appear; and 1,309 were dismissed be 
cause plaintiff’s lawyer did not appear. (Vol. 76, N. Y. Law Journal, 
page 2125, 2/10/27). Asa result of all of the efforts to avoid lit- 
gation, it has been estimated by John Dashiell Myers of the Phila 
delphia Bar that the litigation of today is about 1/100,000th of the 
amount of litigation 125 years ago, taking into account the volume 
done then and now. (West Pub. Co. “Docket,” March, 
The accountant can play a very helpful part in the avoiding of 
litigation. In many cases he knows the facts in a more thorough 
going way than any other person and he should use every diple 
matic means, short of losing his job or his client, to get all the 
facts, favorable and adverse, into the minds of the party hei 
serving and of that party’s lawyer. In the case of the party him 
self, this is not always easy, because of the party’s feeling of in 
jury and his tendency to ignore unfavorable facts. In dealing with 
the lawyer, the accountant has difficulty because of the lawyer’s u- 
willingness to understand the accountant’s terminology, and the 
lawyer’s risk, therefrom, of jumping to conclusions which the ev- 
dence will not sustain. Further, the accountant must always guar 

against any suspicion that he is not whole-heartedly loyal to his 
ore or client in the latter’s fight for what he thinks are his 
In a close case, the accountant’s influence sometimes is all that 
is needed to throw the matter into arbitration instead of into lit- 
gation. This is more likely to be true if the accountant already 
has become familiar with the practical working of arbitration and 
perhaps himself served as arbitrator in a case or two. In most com 
mercial matters arbitration is more satisfactory than litigation 
You may recall the anecdote of the boys and the walnut. Ont 
claimed it because he saw it first and the other claimed it becaus 
he was the first to pick it up. Then came a bigger boy who 

the matter by giving one half of the shell to each claimant and keep 
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ing the kernel for his fee. “Those who love the law too well, the 
kernel lose and win the shell.” 

There is a pitfall about arbitration of which you should be 
warned. Arbitration is worse than useless unless it is final and 
conclusive. If the losing party can thereafter take the case into 
court, nothing has been accomplished except to disclose to your op- 
ponent all of the weakness of your position. A recent case illus- 
trates this danger. A had a morally good claim against B but 
ge which A could not establish in litigation because of the rules 
of evidence. A’s lawyer suggested to B’s lawyer that the matter 
be arbitrated but he failed to tie up B’s lawyer with an irrevocable 
consent to an arbitration which would be final. As soon as B's 
lawyer discovered that A’s case could not be established in any court, 
he promptly repudiated his agreement to arbitrate and A lost all 
chance of recovery through the proof in arbitration of the moral 
soundness of his claim. Accountants should be especially careful 
not to disclose any facts bearing on a disputed claim until they are 
assured that the necessary steps have been taken to bind the oppos- 
ing party to the result of an arbitration. 

As a witness in court, the accountant may be called upon in 
dither of two capacities; as a witness to certain facts, or as an ex- 
pert. In either situation, he should remember that the old adage 
that whom the gods would destroy they first make mad, applies with 

icular force to witnesses. No matter how insulting the oppos- 
ing lawyer may be, openly or by insinuation, let the witness stead- 
ily maintain an attitude of sweetness and light. Incidentally, no 
fmown method is more likely to get the lawyer mad and if a wit- 
ness can succeed in doing this, he has the advantage. A witness 
mce was discredited by a very simple expedient which needlessly 
infuriated him. He had testified to the dimensions of a piece of 
board which he had seen for only a minute or two about a year be- 
fore the trial. He was then asked to give the dimensions of a dollar 
bill and he missed them by a couple of inches each way. 

Before a witness may testify as an expert and give his opinion 
m certain facts which are stated to him in the form of a hypo- 
thetical question, he must be shown to have the necessary qualifi- 
tations, to be or to appear to be really an expert. Before an ac- 
tountant takes the stand as an expert, he should discuss his quali- 
fications with the lawyer who is to call him as a witness, in order 
that they may be brought out by modest answers to leading ques- 
tions asked by the lawyer. Nothing is more embarrassing to a 
Witness than to have his lawyer say to him, “Now tell the Court and 
the jury who you are and just what you have accomplished so 
they will know that you are a real expert.” A certain engineer 
ice was called as an expert witness and in answer to a hectoring 
{ss-examination as to his qualifications, he admitted that he 
was the best engineer in the state of New York. After he had left 
the stand, he explained that he could not have said anything else 
because he was under oath. 
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- _ That man had failed to distinguish between fact and opinion, 
a distinction which the accountant as a witness will have difficulty 
in observing when he testifies to certain balance sheet items. About 
the most valuable thing which an accountant can do in connection 
with testifying, is to prepare with the utmost thoroughness. This 
means not only having all his papers, detailed schedules, and analy- 
ses so sorted and labelled that he can instantly find the one he wants, 
but also, and even more important, it means thinking through the 
testimony which he is going to give and considering all of the effects 
which it may produce. Quantity of testimony and number of wit- 
nesses are not very important. It is the quality of the testimony 
which registers. Witnesses are weighed, not counted. 

The introduction of books of account in evidence is an intri- 
cate procedure; before they can be admitted, certain technical pre 
liminary proof must be offered to vouch for their reliability. An 
accountant assisting in the preparation of a case for trial should 
ascertain whether or not he can identify all handwriting in the 
books which is not his own, and then make certain that the lawyer 
who is to try the case understands exactly which handwriting, if 
any, he cannot identify. Failure to check up with the lawyer in 
advance of the trial may result in inability at the trial to get por- 


tions of the books into evidence. Some years ago a party was Mar 
unable to prove certain transactions with his bank although he had Whe 
in court a clerk from that bank with a transcript of his account eral 
sworn to by the cashier of the bank. There was no doubt in the the c 
mind of anyone as to the correctness of the transcript but the op case, 

ing attorney blocked its introduction. This difficulty of proof ina 


so frequently irritating that Judge Lehman of the N. Y. Court of 
Appeals commented on it in the Columbia Law Review for May, 
1926 (Vol. 26, page 518). He said that he had tried cases in 
which three full days were required to get books and records into 
evidence when no one doubted their authenticity and reliability. 
This was caused by the opposing lawyer who hoped that the court 
might make some mistake in applying the rules of evidence on whieh 
he could base an appeal if the decision was adverse to him. Judge 
Lehman said that he finally hit upon the expedient of urging the 
lawyers to have an examination by an accountant outside of court 
and that he always was successful in this, unless one of the attor- 
neys had some reason for demanding the production of a particular 
witness whose testimony would be required to authenticate the 
books. An accountant who is assisting in the preparation of 4 


case for trial should urge that such an examination be made. He § five g; 
will still have a chance to testify, but in the more interesting way § Word 1 
as an expert as to what the figures signify. He can avoid the ted § Mgges 
ous grind of authenticating the books through identification of § do. 

handwriting and detailed description of the various procedure WwW 
which constitute the regular course of business in which the e& § Mt’s o 
tries were made. ally eli 


The accountant can co-operate also in a larger way. The la¥ 
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gf evidence is still based to a considerable extent upon primitive 
business conditions when few clerks and bookkeepers were employed 
and single entry prevailed. It should be modified in view of the 
modern facts that many clerks and bookkeepers are employed, 
thus furnishing internal checks, and that double entry of itself 
guarantees comparative reliability. This advance is certain to 
come some day for the law grows out of social conditions. “Time 
will not stay its progress for the law any more than the ocean’s 
tides would stay their ebb and flow for the mighty English king.” 
(23 Col. Law Rev. 701, Dec. 1923). Accountants can accelerate 
this advance if they will inform themselves on the rules of evidence 
concerning the proof of book entries and then write, and speak 
publicly, and argue privately with lawyers and judges whom they 
know, pointing out that many of these rules are obsolete and today 
merely hinder the cause of justice. 

The acceleration is possible of attainment because of the very 
large part played in the law by the facts of the world as well as 
by those of particular cases. To realize the importance of facts, 
consider the role of obiter dicta. Under it, no statements by a court 
are binding as law unless they grow out of the facts actually proved 
in the case at issue. Over a hundred years ago, Chief Justice 
Marshall of the Supreme Court said in Cohens v. Virginia, 6 
Wheaton 264, 399, “It is a maxim not to be disregarded that gen- 
eral expressions in every opinion are to be taken in connection with 
the case in which those expressions are used. If they go beyond the 
tase, they may be respected but ought not to control the judgment 
ina subsequent suit when the very point is presented for decision. 
The reason of this maxim is obvious. The question actually be- 
fore the court is investigated with care and considered in its full 
extent. Other principles which may serve to illustrate it are con- 
sidered in their relation to the case decided but their possible bear- 
ing on all other cases is seldom completely investigated.” Less than 
two years ago the same court in Maple Flooring Manufacturers 
Assn. v. U. S., 268 U. S. 563, reiterated that each case must be 
determined upon the particular facts disclosed by the record; and 
opinions of the court must be real and applied in the light of those 
facts with clear recognition of essential differences in that regard. 

The larger opportunity for co-operation by accountants lies 
sutside the field of litigation and in his current contacts with 
his‘client’s or employer’s legal department or his attorneys. We 
May consider certain subjects on which the accountant should. 
five specific advice and his methods of giving it together with a 
word to two concerning his preparation for advice giving, and a 
on of a few things which perhaps he should not attempt 


We may at once eliminate by merest reference, the account- 
it’s obvious co-operation in income tax matters. In fact he usu- 
ily eliminates the lawyer so far as the preparation of returns is 
tncerned and he often carries on appeals through the Treasury 
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Department and now through the Board of Tax Appeals. In some 
instances the lawyer is not called upon at all until the matte 
reaches a court. When the accountant does co-operate with a 
lawyer, the accountant should freely express himself and demand 
that he be heard upon such phases as inter-company profits and 
losses, amortization of plant and equipment, inclusion in cost of 

rovisions for contingent reserve, depreciation, and obsolescence, 

he New York Chapter of the National Association of Cost Ac. 
countants last year discussed how far, if at all, the accountant 
should go in modifying his accounting practices to facilitate the 
preparation of tax returns. Finally, we have the outstanding con. 
tribution of Robert H. Montgomery in his Income Tax Procedure, 
Professor Beale of the Harvard Law School (40 Harvard Law 
Review 667, February, 1927), has this to say about the 1927 edi- 
tion: “A book on the income tax by an accountant is even more 
useful to a lawyer, and much more valuable to a law student, than 
such a book by a lawyer. Lawyers and law students are used to 
getting up the law for themselves; but they are helpless in the 
face of accounting problems. In such time of trouble this work 
is a present help indeed.” 

On January 29, 1927, there was reported a decision in a law 
suit which need not have been brought at all if co-operation by an 
intelligent accountant had been secured. (Shewan v. Moore, Vol. 
76, N. Y. Law Journal, page 1935.) A contract provided: “The 
income tax of the corporation for the fiscal year commencing April 
1, 1917, will be apportioned and the trustees will pay to the parties 
of the second part the pro rata amount of said income tax for the 
je from April 1, 1917, to February 8, 1918.” The only question 

itigated was whether or not the words “income tax” should be 
understood to include the excess profits tax. The court held that 
the words did include the excess profits tax, for that was a tax om 
income, although computed in a special way. The amount involved 
was over $32,000, with interest for over eight years, and the at- 
torneys’ fees doubtless were substantial. It is hardly conceivable 
that an intelligent accountant, accustomed to income tax work as 
he necessarily would be, would have failed to suggest that the 
words “income tax” in the contract be enlarged or modified so a8 
to make definite and certain either the inclusion or the exclusion 
of the excess profits tax, one type of which was in force when the 
contract was made in 1917. This is an instance in which a draft 
of the contract should have been passed upon by an accountant 
before the contract was executed. 

Another situation in which the opinion of an accountant should 
be secured arises when sinking fund bonds and the supporting 
mortgage are being drawn. It is not uncommon to find there 8 
requirement that a sinking fund shall be provided “out of profits. 
Does this mean that in addition to setting aside the sinking fund, 
a reserve of equal amount must be created? Here is a fruitful 
field for litigation when, for example, income bond holders or stock 
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jolders are deprived of current earnings for the benefit of future 
income bond holders or stockholders who happen to be such when 
asinking fund reserve is thrown back into surplus and made avail- 
able for melon cutting upon the liquidation of the bonded indebt- 
giness. The phrase “out of profits” may or may not require the 
reserve (one guess is almost as good as the other), but all am- 
biguity could easily be avoided if an accountant were allowed to 
explain to the learned counsel who was drawing the bond and 
mortgage, the difference between cash on hand and profits earned. 
lawyers consult doctors in matters of medical practice; why not 
consult accountants in matters of accounting practice? 

In the drawing of any contract where the word “profits” is 
used, the accountant should be consulted to make certain whether 
the parties really mean profits or whether they have some vague 
notion of an excess of cash receipts over payments. This is espe- 
dally true where the contract provides that profits shall not be con- 
sidered earned until reduced to cash. This is true also when a fair 
interpretation of the contract requires an exact definition of “capi- 
tal” or an understanding of the real nature and effect of various 
reserves. 

Recently, certain department heads in a wholesale drygoods 
house had contracts entitling them to share in the earnings of their 
departments. The contracts were drawn in a way so loose and 
vague that it was absolutely impossible to determine what the par- 
ties meant by the earnings of a department. This was due chiefly 
to the fact that the parties themselves did not know. There was 
achance for an accountant to render very effective co-operation 
in the drawing of the contracts. The same ambiguity arises in 
most contracts giving an officer or an employee a share in the profits 
if the business. Does “profits” mean gross or net? Does it mean 
before or after income taxation? Should interest on capital, in- 
vested or borrowed, be treated as an expense in determining the 
profits? Are extraordinary charges and credits to be excepted? 
Ina contract with an operating manager, is income from invest- 
ments to be included, and should amortization of discounts on out- 
fanding bonds be taken into account? When commissions on 
tales are allowed, do the parties mean gross sales, and if not, just 
what items are to be deducted in determining the net sales? Any 
intelligent accountant by discussion with the parties and their at- 
torneys could lead them to some definite decision with the elimina- 
tion of practically all ambiguity. 

The law is now developing a twist which makes it advisable 
for someone to caution corporation officers concerning resolutions 
ly the Board of Directors declaring dividends. Some courts hold 
that the closing of the corporation’s stock books affects the real 
Wwnership of the dividend when the stockholder of record on the 
tate of declaration is not the stockholder at the date of closing. If 

wants to take a stand on this question, its resolution 
thould make this clear, especially where dividends are to be paid 
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over a period of months, to stockholders of record at the close of 
business on the last day of the preceding month. While this pri. 
marily is a matter for the corporation’s lawyer, an accountant who 
has access to the minute book should bring the matter to the at. 
tention of someone in authority, with the definite suggestion that 
the question be considered and decided one way or another. 

Other questions on which the accountant should not hesitate 
to express his opinion and on which he should seek to co-operate 
with lawyers, will readily suggest themselves. For example, the 
determination of whether or not a profit is made on appreciation 
of a fixed asset through appraisal; the computation of profit or 
loss on conditional or installment sales; the apportionment of an 
extraordinary dividend between principal and income of a trust 
fund. In his co-operation, the accountant contributes an exact 
knowledge of facts and his own theories as to what constitutes a 
just and equitable interpretation or construction of the facts in. 
volved. On the facts, he cannot be disputed; he is entitled to the 
most respectful attention when he advances his theories. 

Concerning the methods by which the accountant can actually 
co-operate through the giving of advice, one thinks at once of his 
r-vorts. E. H. H. Simmons, President of the New York Stock 
Exchange, said in San Francisco on November 5, 1926, that the ac- 
countant should avoid needless technical verbiage and confused 
grouping and arrangement of figures. By all means let him be 
direct. He should not follow the method of the western ranchman 
who estimated the number of head of cattle by counting the legs 
and dividing by four. Neither should he unduly emphasize in his 
report what the lawyer already knows. An owner of chickens once 
wrote to the editor of a poultry magazine asking, “What is wrong 
with my chickens? They go to roost in the usual way but in the 
morning I always find some of them flat on their backs, cold and 
stiff, with legs up and combs white.” The editor wrote back, “The 
thing that is wrong with those chickens is that they are dead.” 

Haskins & Sells’ Bulletin for May, 1923, contained a most ~ 
gestive story of an artist who painted a picture of a barn door. 
was perfectly executed from an artist’s point of view, but no pur- 
chaser could be found for it. No one was interested in a picture 
of a barn door. And the editor extracted this moral: “A fine re 
port without any point might better be left unrendered.” At the 
other extreme, the Corn Exchange Bank of New York has for years 
been publishing its balance sheet in theatre program advertise 
ments and the balance sheet tells its story so simply and intelligibly 
that people have grown accustomed to look for it with some it- 
terest. One confirmed theatregoer recently boasted that he could 
remember the time when the Corn Exchange’s surplus was only 
$21,781,926.72. 

Whether the advice be given in a written report or letter, & 
orally, the accountant should make sure that the lawyer under 
stands it. Frequently it is necessary for the accountant to explail 
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sample bookkeeping procedure in order to clarify his recommenda- 
ton. For example, under a certain partnership agreement, A was 
io draw $200 per week and B $100 per week, and “the amount of 
all such drawings shall be charged to the expense account of the 
business.” Both A’s lawyer and B’s lawyer were agreed that A 
actually received only $50 per week more than B because through 
the expense account A was charged with one-half of A’s extra $100 
ash drawing. The desperate accountant could not argue them out 
af their position. They finally saw the light when simple journal 
atries and ledger accounts were used to demonstrate that while 
Awas charged with one-half of the extra $100, B was charged with 
the other half. Considering alone the total drawings of $300, each 
partner was charged with $150. Since A drew $200, he gained 
$50, and since B drew $100, he lost $50; thus A received $100 per 
week more than B. 

In the last analysis, the accountant generally has to yield to 
the lawyer, but that is no reason why he should not fight for what 
he believes to be right. Haskins & Sells’ Bulletin for January, 
1927, comments on one such situation. When funds are turned over 
by a corporation to a trustee to redeem a bond issue or to pay 
interest or dividends, the accountant usually prefers to show the 
funds in the hands of the trustee as an asset, with a corresponding 
and offsetting liability. Sometimes the corporation’s lawyer will 
insist that both the asset and the liability be omitted, on the ground 
that payment to the trustee was payment to the creditor. This, of 
tourse, involves the law of agency and the lawyer’s judgment should 
prevail. A similar problem arises in the case of an advertising 
agency, where the advertiser had paid the agency but the agency 
had not paid the publisher. 

Occasionally a question will arise as to a public accountant’s 
tight to retain the working papers on which he based his report 
or other expression of opinion. The case of Ipswich Mills v. Dillon 
in the Superior Court for Suffolk County, Massachusetts, held that 
the working papers must be delivered to the client provided that 
the accouniant’s bill had been paid, but that the accountant might 

copies as a means of defending his report or opinion if it later 
be quesioned. This case, decided July 10, 1926, was reported in full 
in the Certified Public Accountant for August, 1926. Sooner or 
later this question is bound to be adjudicated in higher courts. 

‘ In order to co-operate effectively with lawyers, the accountant 
ust of course have some knowledge of law. In 1926 I addressed 

Convention of the Eastern Commercial Teachers’ Association 
ind urged that less attention be given to the teaching of actual 
ind present-day law, with its statutory refinements, and that effort 
be made to teach the essential nature of law, what law really is, 
ind how our machinery for making, enforcing and interpreting 
law actually functions through congress, state legislatures, execu- 

departments, and the courts. The paper is printed in the 

proceedings of that convention. At Ohio State University 
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in June, 1925, I read a paper on “The Accountant’s Duty to Up 
cover Questions of Law.” The underlying idea of it was that the 
accountant should uncover but not undertake to decide questions 
of law. That paper is printed in the Journal of Accountancy for 


. duly, 1925. 


Among the things which obviously an accountant should not 
do is the searching of a title to real property, because he might 
not know, or understand, the effect of various statutes of limits. 
tions, of the statute of frauds, of various liens, including the in. 
heritance tax lien. He should not venture an opinion on the valid. 
ity of a mortgage, on the rights of preferred stockholders, on the 
—- for dividends of premiums received on the issue of capi- 

Perhaps the most significant single movement today is that 
led by Prof. William Z. Ripley of Harvard against the divorce of 
management from ownership. He demands among other things 
complete corporate publicity, and this, of course, gives the ac 
countant through his audits and investigations a very broad oppor. 
tunity to co-operate with the lawyer. He will be handicapped to 
some extent by a client’s unwillingness, here and there, to permit 
a consolidated balance sheet, because it discloses too much of the 
corporate machinery or, on the other hand, by a client’s insistence 
upon such a balance sheet when the accountant knows that it would 
conceal the weakness of a subsidiary corporation. Professor 
ley said at a meeting of the New York State Bar Association 
January, 1927, “The independent audit is now earmarked for wide 
spread adoption.” The accountant in private employ has many 
opportunities for spreading this gospel. . 

Accountants and lawyers have a number of problems in com- 
mon and as co-operation increases, the number will increase. For 
example, each profession needs to have its terminology rendered 
more definite and certain. Lawyers are confused about the dif- 
ference between burden of proof and the burden of introducing 
evidence, and often they do not distinguish among presumption, i- 
ference, and rule of law. “Much of the difficulty regarding a 
signment of contractual rights is due to different meanings which 
may be attached to the word assignment.” (Assignment of Nom 
Negotiable Contracts, by Prof. Samuel Williston, Vol. 77, N. ¥ 
Law Journal, page 352, 4-21-27.) Among accountants one 
fund and reserve used interchangeably, and very little uniformity 
of selection among current, quick, liquid, and working, when 
to designate the usually most interesting group of assets shown @ 
the balance sheet. Lawyers have an advantage here ; because courts 
are helpful in crystallizing definitions and lawyers have that cus 
tomary technique of relying upon precedent. Accountants among 
themselves have always had and probably will continue to have & 
difficult time of it trying to make accountants generally adopt the 
terminology recommended by the various committees which have 
struggled with that slippery. subject. Why not try 
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with lawyers in this matter? A joint committee of three account- 
gts and three lawyers, representing a society or association of 
geountants and a bar association, ought to be able to make a real 
gntribution to the terminology which is common to both profes- 
sons. With improved terminology will come increased clarity of 
definition. 


Another problem in which both are interested is that of ethi- 
al advertising. Lawyers have been helped by the advertising of 
banks, trust companies and title companies, because it has edu- 
tated the public to some extent concerning estates, trusts, and land 
titles. Why is it not possible to get the banks and trust companies 
to advertise accountancy? They have not the direct interest in 
fees and commissions, but they have a real interest in the security 
af their loans and in the soundness of the cost accounting which 
mderlies inventory valuations and price fixing. Co-operative ad- 
vertising by bar associations has been suggested as a means of 
ducating the public as to the lawyer’s work and the advisability 
af consulting him before things get so bad that all he can do is to 
litigate or wind up the business. 


Accountants and lawyers have a common problem in fee fixing, 
m which the only general agreement seems to be that the client 
should not be driven away by overcharges. The result accomplished 
by the work should be a much stronger factor than the time em- 
ployed. A young lawyer, appointed to defend a man accused of a 
qime, had conscientiously spent a great deal of time on the case, 
but his client was convicted. The lawyer’s fee of $600 was disputed 
und the matter was referred to an older member of the Bar. The 
teleree thought this a fair enough compensation for the time in- 
wiyed, but he said, “Your client could have been convicted for less.” 


The lawyer’s work resembles the accountant’s in at least one 
respect. The lawyer analyzes a reported decision in much the same 
way that the accountant analyzes an account. The lawyer must 
malyze the reported facts of the case, not only to apply the rule of 
whiter dicta, to which reference was made, but also to discover, if 
le can, what vital facts actually led to the decision. In New York 
thecase of Thayer v. Burr, 201 N. Y. 155, has caused estate lawyers 
4good deal of worry because it lays down the rule that in appor- 

an extraordinary dividend, that portion due to increases 
inthe corporation’s surplus because of enhancement in asset values 
therwise than from current operations is to be credited to princi-. 
tal. In analyzing this case the lawyer goes way beyond the printed 
He gets from the library the briefs filed by the attorneys 
for both sides and all the other papers used on the appeal; this 
ling quite similar to the procedure of the accountant when he 
lunts up vouchers and supporting documents. Such an analysis of 
Thayer v. Burr shows that the decision was based on the fact that 
te parties had stipulated or agreed that a stated portion of the 
itrease in surplus was due to such enhancement of asset values. 


850 


to Un- 
iat the 
estions 
icy for 
ild not 
might 
limita- 
the in- 
valid. 
on the 
of capi- 
is that 
orce of 7 
the at- 
oppor. 
pped to 
permit 
“of the 
t would 
or 
wide- 
many 
in com- 
e. For 
endered 
the dif- 
oducing 
tion, in- 
ins 
3 which 
of Non- 
N.Y. 
ne finds 
formity 
en used 
1own 
e courts 
hat 
3 among 
have & 
dopt the 
ch have 
peration 
| | 


Thus the decision is robbed of most of its force because its appli. 
cation is confined to the unique facts of its particular case. 
Accountants and lawyers are disturbed today over the matter 
of educational requirements for admission to their professions, 
Accountants are meeting it in their endeavor to have reciprocity 
among the states and in their efforts to secure restrictive legisla. 
tion. Lawyers are inquiring whether or not the limited educational 
qualifications may account in part for the great number of the 
totally unfit practitioners who are now making a living in the law 
as a business. The matter of preliminary education for lawyers 
has attained such importance in New York that on March 4, 1927, 
the Court of Appeals in Albany held a public hearing on it, at the 
ee of the Bar Association of the City of New York and of the 
ew York County Lawyers Association. At present only a high 
school education is required; it is proposed to require part or all 
of a college course. 
This is a close question. So far as both professions are con- 
cerned, character in the beginner is more important than technical 
ability and less likely to be developed in later life. It may be true 
that virtues grow on an intellectual stalk and right conduct is 
thought-out conduct, but certainly “knowledge and wisdom, far from 
being one, ofttimes have no connection.” Last July, certain em- 
bryonic lawyers started in with their tricks even before they were 
admitted to the Bar, when there was so much cheating at the bar 
examination in a mid-western state that the Supreme Court of the 
state made an official investigation. Reports do not show how many 
of the cheaters were college trained. Perhaps what these boys 
should have done was to pray to the same patron saint that Sir 
Frederick Pollock refers to in his “Essays in Law.” In the old 
days, students used to pray before examinations but Sir Frederick 
never found out whether the saint strengthened the minds of the 
students or softened the hearts of the examiners. In February, 
1927, at the congress of the Council on Medical Education of the 
American Medical Assosciation, character clinics were advocated 
for students. The Chairman of the Council wants medical co- 
leges to try to develop character and honesty, to overcome, among 
other evils, the unnecessary operation. ; 
This whole subject of co-operation between the two professions 
of law and accountancy is one which challenges the earnest thought 
of the serious minded of each. Chancellor Brown of New York 
University said in his baccalaureate sermon on June 7, 1925: “Who 
thinks in relative terms and in terms of progressive relationship, 
thinks more deeply than he whose world is static, ruled from with 
out, a moral autocracy. But he who thinks still more deeply, finds 
relations grounded in ultimate reality.” 
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